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Rules, Regulations, Orders 


TITLE 7—AGRICULTURE 

CHAPTER IX—DIVISION OF MAR¬ 
KETING AND MARKETING AGREE¬ 
MENTS 

Suspension of Order No. 5, as Amended, 
Regulating the Handling of Milk in 
the Fall River, Massachusetts, Mar¬ 
keting Area 

Whereas, H. A. Wallace, Secretary of 
Agriculture of the United States, issued, 
effective May 1, 1936, Order No. 5 1 regu¬ 
lating the handling of milk in the Fall 
River, Massachusetts, Marketing Area, 
which order was amended April 1, 1937; 
and 

Whereas, the Secretary has deter¬ 
mined to suspend said order, as amended; 

Now, therefore, H. A. Wallace, Secre¬ 
tary of Agriculture of the United States, 
pursuant to the powers conferred upon 
the Secretary by Public Act No. 10, 73d 
Congress, as amended and as reenacted 
and amended by the Agricultural Mar¬ 
keting Agreement Act of 1937, hereby 
suspends, effective as of 11:59 p. m., 
e. s. t. May 31. 1940, the aforementioned 
Order No. 5, as amended, regulating the 
handling of milk in the Fall River, Mas¬ 
sachusetts, Marketing Area. 

In witness whereof, H. A. Wallace, Sec¬ 
retary of Agriculture of the United States, 
has executed this suspension in duplicate 
and caused the official seal of the Depart¬ 
ment of Agriculture to be affixed hereto 
in the city of Washington, District of 
Columbia, this 28th day of May 1940. 

I seal] H. A. Wallace, 

Secretary of Agriculture . 

IF. R. Doc. 40-2145; Filed. May 28. 1940; 

11:43 a. m.j 

'2 FR. 614. 


(Order No. 471 

Part 947—Order Regulating the Han¬ 
dling of Milk in the Fall River, 
Massach us etts, Marketing Area 


Sec. 


947.0 

Findings. 

947.1 

Definitions. 

947.2 
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Whereas, Public Act No. 10, 73d Con¬ 
gress, as amended and as reenacted and 
amended by the Agricultural Marketing 
Agreement Act of 1937, confers upon the 
Secretary of Agriculture of the United 
States power to enter into marketing 
agreements with processors, producers, 
associations of producers, and others en¬ 
gaged in such handling of any agricul¬ 
tural commodity or product thereof as is 
in the current of interstate or foreign 
commerce or which directly burdens, ob¬ 
structs, or affects interstate or foreign 
commerce in such commodity or product 
thereof; and 

Whereas said act confers upon the Sec¬ 
retary of Agriculture power to issue or¬ 
ders applicable to processors, associations 
of producers, and others engaged in the 
handling of (among other agricultural 
commodities or products thereof) milk, 
such orders to regulate only such han¬ 
dling of milk as is in the current of inter¬ 
state or foreign commerce or which di¬ 
rectly burdens, obstructs, or affects inter¬ 
state or foreign commerce in milk; and 

Whereas, the Secretary having reason 
to believe that the execution of a mar¬ 
keting agreement and the issuance of an 
order, with respect to the handling of 
milk in the Fall River, Massachusetts. 
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marketing area, would tend to effectuate 
the declared policy of said act, gave, on 
the 30th day of September 1939, notice 
of a public hearing which was held at 
Westport, Massachusetts, on the 13th day 
of October 1939, at which time and place 
all interested parties were afforded an 
opportunity to be heard on a proposed 
marketing agreement and a proposed 
order; and 

Whereas after said hearing and after 
the tentative approval by the Secretary, 
on March 25, 1940, of a marketing 
agreement, handlers of more than 50 
percent of the volume of milk covered 
by this order, which was marketed 
within the Fall River, Massachusetts, 
marketing area, refused or failed to sign 
such tentatively approved marketing 
agreement; and 

Whereas, the Secretary determined, 
on the 23d day of May 1940, said de¬ 
termination being approved by the 
President of the United States on the 
23d day of May 1940, that said refusal 
or failure to sign said tentatively ap¬ 
proved marketing agreement tends to 
prevent the effectuation of the declared 
policy of the act, and that the issuance 
of this order is the only practical 
means, pursuant to such policy, of ad¬ 
vancing the interests of producers of 
milk for sale in said marketing area 
and is approved or favored by more 
than two-thirds of the producers who, 


during the month of September 1939, 
said month having been determined by 
the Secretary to be a representative 
period, were engaged in the production 
of milk for sale in said marketing area; 
and 

Whereas the Secretary has found and 
proclaimed the period August 1923 to 
July 1929 to be the base period to be 
used in connection with the ascertain¬ 
ment of the purchasing power of milk 
handled in the Fall River, Massachu¬ 
setts, marketing area; and 

Whereas the Secretary finds that the 
expenses which the market administrator 
will necessarily incur during any 12- 
month period of time for the mainte¬ 
nance and functioning of such agency for 
the administration of this order will be 
approximately $12,000 and that the pay¬ 
ment by each handler of 4 cents per hun¬ 
dredweight on all milk received from pro¬ 
ducers or produced by such handler, is a 
proper maximum pro-rata share of such 
expenses; and 

§ 947.0 Findings. Whereas, the Secre¬ 
tary finds, upon the evidence introduced 
at said hearing: 

1. That all milk which was produced 
for sale in the marketing area is handled 
in the current of interstate commerce or 
so as directly to burden, obstruct, or af¬ 
fect interstate commerce in milk or its 
products; 

2. That the prices calculated to give 
milk handled in said marketing area a 
purchasing power equivalent to the pur¬ 
chasing power of such milk, as deter¬ 
mined pursuant to section 2 and section 
8e of said act, are not reasonable in view 
of the price of feeds, the available sup¬ 
plies of feed, and other economic condi¬ 
tions which affect market supply of and 
demand for such milk, and that the 
minimum prices set forth in this order 
are such prices as will reflect the afore¬ 
said factors, insure a sufficient quantity 
of pure and wholesome milk, and be in 
the public interest; 

3. That this order regulates the han¬ 
dling of milk in the same manner as and 
is applicable only to handlers defined in 
a tentatively approved marketing agree¬ 
ment upon which hearings have been 
held; 

4. That the provisions of the order 
regulating the handling of surplus milk 
transferred from one market to another 
are incidental to and not inconsistent 
with the other provisions of the order 
and are necessary to effectuate such 
other provisions; and 

5. That orderly marketing conditions 
for milk flowing into the Fall River, 
Massachusetts, marketing area are 
threatened with disruption which will 
result in an impairment of the purchas¬ 
ing power of milk handled in said mar¬ 
keting area, and that the issuance of 
this order and all its terms and condi¬ 
tions will tend to effectuate the declared 
policy of said act: 

Now, therefore, the Secretary of Agri¬ 
culture, pursuant to the powers con¬ 


ferred upon him by said act, hereby or¬ 
ders that such handling of milk in the 
Fall River, Massachusetts, marketing 
area as is in the current of interstate 
commerce or as directly burdens, ob¬ 
structs, or affects interstate commerce, 
shall, from the effective date hereof, be 
in compliance with the following terms 
and conditions:* 

§ 947.1 Definitions —(a) Terms. As 
used herein, the following terms shall 
have the following meanings: 

(1) The term “act” means Public Act 
No. 10, 73d Congress, as amended and 
as reenacted and amended by the Agri¬ 
cultural Marketing Agreement Act of 
1937. 

(2) The term “Secretary” means the 
Secretary of Agriculture of the United 
States. 

(3) The term “Fall River, Massachu¬ 
setts, marketing area,” hereinafter called 
the “marketing area,” means (a) the 
city of Fall River and the town of Som¬ 
erset, both in the Commonwealth of 
Massachusetts, and (b) the town of 
Tiverton in the State of Rhode Island. 

(4) The term “person” means any in¬ 
dividual, partnership, corporation, asso¬ 
ciation. or any other business unit. 

(5) The term “producer,” except as 
provided in § 947.6 (e), means any per¬ 
son who produces milk which is deliv¬ 
ered to a receiving plant from which milk 
is shipped to, or sold in, the marketing 
area during any delivery period, includ¬ 
ing any person reported by a handler 
as under contract with that handler, 
either individually or through a qualified 
association of producers of which he is 
a member, to have his milk received and 
paid for as part of the handler’s supply 
for the marketing area, but whose milk 
may be delivered to another plant of 
that handler, the handling of milk in 
which plant is not otherwise subject to 
the terms hereof. 

(6) The term “cooperative association'* 
means any cooperative marketing asso¬ 
ciation of producers which the Secretary 
determines (a) to have its entire activi¬ 
ties under the control of its members, 
and (b) to have and to be exercising full 
authority in the sale of milk of its 
members. 

(7) The term “handler” means any 
person irrespective of whether such per¬ 
son is also a producer or a cooperative 
association who, on his own behalf or on 
behalf of others, purchases or receives 
milk from producers, associations of pro¬ 
ducers, or other handlers, all, or a por¬ 
tion, of which milk is disposed of as milk 
or cream in the marketing area; and 
who, on his own behalf or on behalf of 
others, engages in such handling of milk 
as is in the current of interstate com¬ 
merce or which directly burdens, ob¬ 
structs, or affects interstate commerce in 
milk and its products. This definition 


•§§947.0 to 947.12, inclusive, issued under 
the authority contained in 48 Stat. 31 
(1933); 7 UJS.C. 601 et seq. (1934); 49 Stat. 
750 (1935); 50 Stat. 246 (1937); 7 U.S.C. 601 
et seq. (Supp. IV 1938). 
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shall be deemed to include a cooperative 
association with respect to the milk de¬ 
livered by a handler to another handler 
or a nonhandler for the account of such 
association and the milk of any producer 
which it causes to be delivered to the 
plant of a handler or causes to be de¬ 
livered to a plant from which no milk 
is disposed of in the marketing area, for 
the account of such association of pro¬ 
ducers, and for which such association of 
producers collects payment. 

(8) The term “market administrator” 
means the person designated pursuant to 
§ 947.2 as the agency for the administra¬ 
tion hereof. 

(9) The term “delivery period” means 
the current marketing period from the 
first to and including the 15th day of 
each month, and from the 16th to and 
including the last day of each month. 

a0) The term “hundredweight” means 
one hundred pounds of milk or its volume 
equivalent, considering 85 pounds of 
milk and 86 pounds of skimmed milk per 
40-quart can, and 2.15 pounds of milk 
per quart. 

(11) The term “receiving plant” means 
any milk plant currently used for receiv¬ 
ing, weighing (or measuring), sampling, 
and cooling milk received there directly 
from producers' farms, and for washing 
and sterilizing the milk cans in which 
such milk is received, and at which are 
currently maintained weigh sheets or 
other records of producers* deliveries.* 

§ 947.2 Market administrator —(a) 
Designation. The agency for the ad¬ 
ministration hereof shall be a market 
administrator, who shall be a person se¬ 
lected by the Secretary. Such person 
shall be entitled to such compensation as 
may be determined by, and shall be sub¬ 
ject to removal at the discretion of, the 
Secretary. 

(b) Powers . The market adminis¬ 
trator shall have power to: 

(1) Administer the terms and provi¬ 
sions hereof. 

(2) Receive, investigate, and report to 
the Secretary complaints of violations 
of the terms and provisions hereof. 

(3) Recommend to the Secretary 
amendments hereto. 

(c) Duties. The market administra¬ 
tor, in addition to the duties hereinafter 
described, shall: 

(1) Within 45 days following the date 
upon which he enters upon his duties, 
execute and deliver to the Secretary a 
bond conditioned upon the faithful per¬ 
formance of his duties, in an amount 
and with surety thereon satisfactory to 
the Secretary. 

(2) Pay, out of the funds provided by 
5 947.11, the cost of his bond, his own 
compensation, and all other expenses 
necessarily incurred in the maintenance 
and functioning of his office. 

(3) Keep such books and records as 
will clearly reflect the transactions pro¬ 
vided for herein, and surrender the same 
to his successor or to such other person 
as the Secretary may designate. 


(4) Unless otherwise directed by the 
Secretary, publicly disclose, within 30 
days after such nonperformance becomes 
known to the market administrator, the 
name of any person who, within 6 days 
after the date on which he is required to 
perform such acts, has not (a) made 
reports pursuant to 5 947.5 or (b) made 
payments pursuant to $ 947.9: and shall 
at any time thereafter so disclose any 
such name if authorized by the Secretary 
so to do. 

(5) Promptly verify the information 
contained in the reports submitted by 
the handlers.* 

§ 947.3 Classification of milk —(a) 
Sales and use classification. Milk pur¬ 
chased or received by each handler shall 
be classified subject to the provisions of 
paragraphs (b) and (c) of this section, 
as follows: 

(1) All milk the utilization of which 
is not established as Class U milk shall 
be Class I milk. 

(2) All milk the utilization of which is 
established (a) as being disposed of other 
than as or in whole milk or chocolate or 
flavored whole or skimmed milk, and (b) 
as actual plant shrinkage up to but- not 
exceeding 2 percent of the quantity of 
milk received by the handler directly 
from producers’ farms shall be Class II 
milk: Provided , That actual plant shrink¬ 
age shall be prorated between the quan¬ 
tity of milk received by the handler 
directly from producers’ farms and all 
other milk received at his plant. 

(b) Interhandler and nonhandler 
sales. Whole milk or skim milk disposed 
of by a handler to another handler or to a 
person who distributes milk or manufac¬ 
tures milk products shall be classified, 
subject to verification by the market ad¬ 
ministrator, as Class I milk: Provided, 
That if such milk, except for milk dis¬ 
posed of by a handler to another handler 
who is also a producer, is reported as 
having been utilized as Class n milk by 
the person who received it or by the dis¬ 
posing handler, such milk shall be 
classified accordingly. 

(c) Transfers of milk to and from 
other markets. (1) Milk received by a 
handler from producers at a plant of 
that handler, the handling of milk in 
which plant is not otherwise subject to 
the terms hereof, and milk transferred 
to such a plant from such handler’s 
plant for the Pall River marketing area 
shall be considered (a) as Class n milk 
if received at a plant of that handler 
the handling of milk in which plant is 
subject to the order regulating the han¬ 
dling of milk in either the Greater Bos¬ 
ton, Massachusetts, or the Providence, 
Rhode Island, marketing areas; except 
that for any delivery period during 
which the volume of such milk received 
at a plant specified herein exceeds the 
total volume which was actually dis¬ 
posed of from that plant as Class n 
milk, the quantity of such transferred 
milk in excess of the quantity of milk 
disposed of as Class n milk shall be con¬ 


sidered as Class I milk, and (b) as Class 
I milk if received at a plant of that 
handler other than plants specified in 

(a) of this subparagraph. 

(2) Milk received by a handler at his 
plant for the marketing area (i) from 
persons reported by the handler as being 
under contract with such handler, either 
individually or through a qualified coop¬ 
erative association of which they are 
members, to have their milk received and 
paid for as part of that handler’s supply 
for a marketing area other than Pall 
River, or (ii) milk transferred to his 
plant for the marketing area from his 
plant not otherwise subject to the terms 
hereof shall be considered (a) as Class I 
milk if from plants for, and from persons 
with contracts applying to, the Greater 
Boston marketing area, and (b) as Class 
n milk if from plants for, and from per¬ 
sons with contracts applying to. market¬ 
ing areas other than the Greater Boston 
marketing area, except that for any de¬ 
livery period during which the volume 
of such receipts from plants or persons 
subject to regulation by Federal orders 
exceeds the total volume of milk which 
was actually disposed of as Class 33 milk 
pursuant to the terms hereof, including 
milk transferred to plants subject to the 
order regulating the handling of milk in 
the Greater Boston marketing area, the 
quantity of such milk in excess of the 
quantity of milk disposed of as Class n 
shall be considered as Class I milk. 

(d) Computation of milk in each class 
from producers listed for the marketing 
area in plants serving more than one 
market. For milk, the handling of which 
is subject to § 947.6 (d). for each delivery 
period, the market administrator shall 
compute, subject to § 947.6, the quantity 
of milk in each class, as defined in para¬ 
graph (b) of this section as follows: 

(1) Determine the total quantity of 
milk received at his plant from producers 
and/or associations of producers. 

(2) Determine the total quantity of 
mil k received from producers and/or 
associations of producers listed for the 
marketing area. 

(3) Determine the quantity of Class I 
milk from producers and/or associations 
of producers listed for the marketing area 
as follows: 

(a) Determine the amount of Class 

I milk disposed of in the marketing 
area or from delivery routes, the milk 
from all or a part of which is disposed 
of In the marketing area; 

(b) Determine for other marketing 
areas for which separate lists of pro¬ 
ducers and/or associations of producers 
are maintained pursuant to § 947.6 (d), 
the amount of Class I milk disposed of 
in such marketing areas or disposed 
of from delivery routes the milk from 
all or a part of which is disposed of in 
such marketing areas: 

(c) Determine the amount of re¬ 
maining Class I milk not applicable 
to any of the marketing areas for 
which a separate list of producers 











2082 


FEDERAL REGISTER, Wednesday , May 29, 1940 


and/or associations of producers is 
maintained; 

(d) Subtract pro rata from the 
amounts of milk computed pursuant to 

(a), (b), and <c) of this subparagraph 
the amount of Class I milk received 
from other handlers; 

(e) Subtract from the quantity of 
milk determined pursuant to subpara¬ 
graph (2) of this paragraph the quan¬ 
tity determined pursuant to (a) as ad¬ 
justed pursuant to <d), both of this 
subparagraph, and divide the result¬ 
ant amount by a quantity determined 
by subtracting from the quantity of 
milk determined pursuant to subpara¬ 
graph (1) of this paragraph the sum 
of the determinations pursuant to (a) 
and (b) as adjusted pursuant to (d), 
all of this subparagraph; 

(f) Multiply the result of the com¬ 
putation pursuant to (e) by the total 
amount determined pursuant to (c), 
as adjusted pursuant to (d), all of this 
subparagraph; and 

(g) Add together the results of the 
computations pursuant to (f) and (a) 
of this subparagraph, as adjusted by 
(e) of this subparagraph. 

In the determination made pursuant 
to (a), (b), and (c) of this subparagraph, 
plant shrinkage shall be prorated among 
(a), (b), an (c) according to the re¬ 
spective amounts of milk actually 
disposed of. 

(4) Determine the hundredweight of 
Class n milk from producers and/or as¬ 
sociations of producers listed for the 
marketing area as follows: subtract 
from the quantity of milk determined 
pursuant to subparagraph (2) of this 
paragraph the quantity of milk de¬ 
termined pursuant to (g) of subpara¬ 
graph (3) of this paragraph.* 

§ 947.4 Minimum prices —(a) Class I 
price . Each handler shall pay producers 
or associations of producers in the man¬ 
ner set forth in § 947.9 for Class I milk 
delivered by them, containing 3.7 percent 
butterfat, not less than the following 
prices: 

(1) Except as provided in subpara¬ 
graphs (2) and (3) of this paragraph, 
for milk delivered at such handler’s 
plant for the marketing area, from the 
effective date hereof, $3.35 per hundred¬ 
weight. 

(2) For milk purchased by the city of 
Fall River for relief clients and charity 
hospitals from the effective date hereof, 
$2.82 per hundredweight. 

(3) For milk disposed of under a pro¬ 
gram approved by the Secretary for the 
sale or disposition of milk to low-income 
consumers, including persons on relief, 
from the effective date hereof, $2.82 per 
hundredweight. 

(b) Class II price. Each handler shall 
pay producers or associations of produc¬ 
ers in the manner set forth in § 947.9, 
for Class n milk delivered by them, con¬ 
taining 3.7 percent butterfat, not less 
than that price per hundredweight, cal¬ 
culated for each delivery period by the 


market administrator, as follows: divide 
by 33 the weighted average price per 
40-quart can of bottling quality cream in 
the Boston, Massachusetts, market, as 
reported by the United States Depart¬ 
ment of Agriculture for the delivery pe¬ 
riod during which such milk is delivered 
or the last such price reported for a 
delivery period if no such price is re¬ 
ported for the delivery period during 
which such milk is delivered and multi¬ 
ply the result of 3.7. 

(c) Butterfat differential . If any pro¬ 
ducer or association of producers has 
delivered to any handler during any de¬ 
livery period milk having an average 
butterfat content other than 3.7 percent, 
such handler shall, in making payments, 
prescribed by paragraph (a) of § 947.9, 
add for each one-tenth of 1 percent of 
average butterfat content above 3.7 per¬ 
cent, or deduct for each one-tenth of 1 
percent of average butterfat content be¬ 
low 3.7 percent, an amount per hundred¬ 
weight which shall be calculated by the 
market administrator as follows: divide 
by 33 the weighted average price per 40- 
quart can of bottling quality cream in 
the Boston, Massachusetts, market, as 
reported by the United States Depart¬ 
ment of Agriculture for the delivery pe¬ 
riod during which such milk is delivered, 
or the last such price reported for a de¬ 
livery period if no such price is reported 
for the delivery period during which such 
milk is delivered, and divide the result 
by 10. 

(d) Sales outside of the marketing 
area. (1) With respect to milk disposed 
of outside of the marketing area, except 
as provided in subparagraph (2) of this 
paragraph, the applicable prices for Class 
I milk shall be those set forth in para¬ 
graph (a) of this section: Provided, how - 
ever , That if the market administrator 
ascertains that the prevailing price for 
milk of equivalent use being paid by 
handlers in the area in which the milk 
is sold is lower, then the price ascer¬ 
tained to be the prevailing price shall be 
paid. 

(2) In the case of a handler who dis¬ 
poses of milk in more than cne market¬ 
ing area from the same plant and main¬ 
tains a separate list of producers and/or 
associations of producers for each area 
pursuant to § 947.6 (d), the Class I and 
Class II prices pursuant to the terms 
hereof to be paid producers for milk, 
other than that computed pursuant to 
§§ 947.3 (d) (3) and 947.3 (d) (4), shall 
be the prices that the handler reports to 
the administrator that he will be pay for 
such milk.* 

§ 947.5 Reports of handlers —(a) 
Periodic reports. On or before the 5th 
day after the end of each delivery period 
each handler shall, except as set forth in 
§ 947.6 (a) with respect to milk and 
cream which was during such delivery 
period received from producers, received 
from handlers, received from such han¬ 
dlers’ own production, or received from 
other sources, report to the market ad¬ 
ministrator. in the form and detail pre¬ 


scribed by the market administrator as 
follows: 

(1) The receipts at each plant from 
producers who are not handlers; 

(2) The receipts at each plant from 
any other handler, including any handler 
who is also a producer; 

(3) The receipts from such handler’s 
own production; 

(4) The receipts from all other sources; 
and 

(5) The respective quantities of milk 
which were sold, distributed, or disposed 
of, including sales or deliveries to other 
handlers, for the several purposes and 
classifications as set forth in § 947.3. 

(b) Reports as to producers. Each 
handler shall report to the market ad¬ 
ministrator: 

(1) Within 10 days after the market 
administrator’s request with respect to 
any producer for whom such information 
is not in the files of the market adminis¬ 
trator, and with respect to a period or 
periods of time designated by the market 
administrator, (a) the name, post office 
address, and farm location, (b) the total 
pounds of milk delivered, (c) the average 
butterfat test of milk delivered, and (d) 
the number of days on which deliveries 
were made; 

(2) At such time after the 18th day 
after the end of each delivery period as 
the market administrator may require, 
each handler shall within 10 days sub¬ 
mit to the market administrator his pro¬ 
ducer records for such delivery period, 
which shall show for each producer: (a) 
the total delivery of milk with the aver¬ 
age butterfat test thereof, (b) the net 
amount of the payment to each producer 
and association of producers, made pur¬ 
suant to § 947.9, and (c) the deductions 
and charges made by the handler; 

(3) On or before the 18th day after 
the end of the first delivery period fol¬ 
lowing the effective date hereof, each 
handler shall report to the market ad¬ 
ministrator a schedule of the transporta¬ 
tion rates which were charged and paid 
for the transportation of milk from the 
farm of each producer to such handler’s 
receiving plant, and such information 
with respect to distances involved as the 
market administrator may require; 

(4) On or before the 18th day after any 
changes are made in the schedule filed 
in accordance with subparagraph (3) of 
this paragraph, a copy of the revised 
schedfule with the effective dates of such 
changes as may appear in the revised 
schedule; and 

(5) On or before the 8th day after the 
end of each delivery period each handler 
shall report to the market administrator 
the names of any persons whose milk he 
is reporting pursuant to § 947.3 (c), and 
include a certification that these per¬ 
sons have contracts as specified in 
§ 947.3 (c). 

(c) Verification of reports. Each han¬ 
dler shall make available to the market 
administrator or his agent, ( 1) those 
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records which are necessary for the veri¬ 
fication of the information contained in 
reports submitted by such handler pur¬ 
suant to this section, and (2) those fa¬ 
cilities necessary for the weighing, 
measuring, and sampling of milk and 
the testing of the butterfat content of 
milk or any product therefrom, and for 
determining the utilization of milk made 
by the handler.* 

§ 947.6 Application of provisions—*, a) 
Handlers who do not receive milk from 
producers. No provision hereof shall ap¬ 
ply to a handler who purchases or re¬ 
ceives no milk from producers, except 
that such handler shall make such re¬ 
ports pursuant to § 947.5 as the market 
administrator may require. 

(b) Milk received from producers by 
handlers who are also producers. In the 
case of a handler who is also a producer 
and who receives milk from producers, 
the market administrator shall, be¬ 
fore making computations set forth in 
§ 947.7. (a) exclude the milk received by 
him in each class from other handlers, 
and (b) exclude pro rata from his re¬ 
maining Class I and Class n milk the 
quantity of milk received from his own 
farm production; except that the quan¬ 
tity thus excluded from the handler’s 
Class n milk shall not exceed 10 percent 
of the total quantity of milk received 
from his own production. 

(c) Milk received from producers who 
are also handlers. Milk of a handler’s 
own production which is delivered in 
bulk to another handler shall be con¬ 
sidered as being delivered by a producer. 

(d) Milk handled in plants serving 

more than one market. In the case of a 
handler who disposes of milk in the mar¬ 
keting area from a plant from which he 
also disposes of milk in other marketing 
areas from delivery routes from which no 
milk is distributed in the Fall River mar¬ 
keting area, and who maintains and sub¬ 
mits to the market administrator a 
separate list of producers and/or asso¬ 
ciations of producers for each marketing 
area the provisions hereof shall apply 
subject to the exceptions provided in 
§§ 947.3 (d). 947.4 (d), 947.7 (a). 

947.7 (b), and 947.9 (g). 

(e) Producers for other markets. The 
provisions hereof shall not apply, except 
as provided in §§ 947.3 (c) (2), 947.5, 
and 947.7 (a), to the handling of the 
milk of any person who is reported by a 
handler as being under contract with 
such handler, either individually or 
through a qualified association of pro¬ 
ducers of which he is a member, to have 
his milk received and paid for as a part 
of the supply of milk for another plant 
of such handler, the handling of milk in 
which plant is not subject to the terms 
hereof. 

(f) Milk subject to other Federal or¬ 
ders. Except as provided in § 947.3 (c), 
the provisions hereof shall not apply to 
the following cases; (1) To the handling 
of milk received at any handler’s receiv¬ 
ing plant which is subject to the provi¬ 
sions of the order regulating the han¬ 


dling of milk in the Greater Boston, 
Massachusetts, marketing area (Order 
No. 4), issued by the Secretary on Feb¬ 
ruary 7, 1936, effective February 9, 1936, 
as amended, or of any order supersed¬ 
ing or amending such order unless such 
handler disposes of less than 10 percent 
of his total receipts as Class I milk in 
the Greater Boston marketing area. 

(2) To the handling of milk received 
at any handler’s receiving plant from 
which a quantity of milk is disposed of, 
in the marketing area as defined by the 
order regulating the handling of milk 
in the Providence, Rhode Island, mar¬ 
keting area, in excess of the quantity of 
milk disposed of in the marketing area 
(Fall River).• 

§ 947.7 Determination of uniform 
prices to producers —(a) Computation of 
value of milk in each class. (1) For each 
delivery period the market administrator 
shall, except as provided in subparagraph 
(2) of this paragraph, compute, subject 
to provisions of § 947.6, the value of milk 
sold, used, distributed, and/or disposed 
of by each handler, which was not re¬ 
ceived from other handlers or received 
pursuant to paragraph (c) (2) of § 947.3 
by (a) multiplying the quantity of such 
milk in each class by the price applicable 
pursuant to paragraphs (a), (b), (c), and 
(d) of § 947.4, (b) adding together the 
resulting value in each class, and (c) sub¬ 
tracting any amounts required to be paid 
under the order regulating the handling 
of milk in the Greater Boston marketing 
area, with respect to the handling of any 
milk pursuant to § 947.6 (f) (1). 

(2) In the case of a handler who dis¬ 
poses of milk in more than one market¬ 
ing area, subject to § 947.6 (d), compute, 
subject to the provisions of § 947.6, the 
value of milk disposed of which was re¬ 
ceived from producers and/or associa¬ 
tions of producers listed for the market¬ 
ing area, by (a) multiplying the quanti¬ 
ties of milk computed pursuant to § § 947.3 
(d) (3) and 947.3 (d) (4) by the prices 
applicable pursuant to paragraphs (a), 
(b), (c), and (d) of § 947.4, and (b) 
adding together the resulting value of 
each class. 

(b) Computation and announcement 
of uniform prices. The market admin¬ 
istrator shall compute and announce the 
uniform price per hundredweight of milk 
received during each delivery period in 
the following manner: 

(1) For delivery periods from the 
effective date hereof to and including 
December 31. 1940. (i) Combine into 

one total the respective values of milk, 
pursuant to paragraph (a) of this sec¬ 
tion for each handler who made the 
reports required by § 947.5 (a), for milk 
received during such delivery period. 

(ii) Subtract the amount to be paid 
to producers pursuant to § 947.9 (a) (1) 
(ii). 

(iii) Add the cash balance, if any, in 
his hands from payments made by 
handlers, during the delivery period 
next preceding but one. to meet the ob¬ 
ligations arising out of § 947.9 (d). 


(iv) Divide by the total quantity of 
milk which is included in these compu¬ 
tations except that milk required to be 
paid for pursuant to § 947.9 (a) (1) (ii). 

(v) Subtract not less than 4 cents 
nor more than 5 cents per hundred¬ 
weight for the purpose of retaining a 
cash balance in connection with the 
payments set forth in § 947.9 (d). 

(vi) On or before the 10th day after 
the end of each delivery period, mail to 
all handlers and publicly announce: (a) 
such of these computations as do not 
disclose information confidential pur¬ 
suant to the act; (b) the blended price 
per hundredweight which is the result 
of these computations; (c) the Class n 
price; and (d) the name of the handler, 
the Class I price. Class II price, and the 
blended prices of any milk paid for 
pursuant to § 947.9 (g). 

(2) For milk disposed of on and after 
January 1, 1941. (i) For each delivery 

period combine into one total the respec¬ 
tive values of milk, pursuant to para¬ 
graph (a) of this section, for each han¬ 
dler who made the reports required by 
§ 947.5 (a), for milk received during such 
delivery period. 

(ii) Subtract the amount to be paid to 
producers pursuant to §§ 947.9 (a) (2) 
(ii) and 947.9 (a) (2) (iii). 

(iii) Add the cash balance, if any, in 
his hands from payments made by han¬ 
dlers, during the delivery period next 
preceding but one, to meet the obligations 
arising out of § 947.9 (d). 

(iv) Divide by the total quantity of 
milk which is not in excess of the deliv¬ 
ered bases of producers and which is 
included in these computations. 

(v) Subtract not less than 4 cents nor 
more than 5 cents per hundredweight 
for the purpose of retaining a cash bal¬ 
ance in connection with the payments set 
forth in § 947.9 (d). 

(vi) On or before the 10th day after 
the end of each delivery period, mail to 
all handlers and publicly announce: (a) 
such of these computations as do. not 
disclose information confidential pursu¬ 
ant to the act, (b) the blended price 
per hundredweight which is the result of 
these computations, (c) the Class n price, 
and (d) the name of the handler, the 
Class I price, the Class n price, and the 
blended prices of any milk paid for 
pursuant to § 947.9 (g) .* 

§ 947.8 Base ratings —(a) Determi¬ 
nation of base. (1) For each delivery 
period subsequent to December 31, 1940, 
the base of each producer shall be a 
quantity of milk calculated in the fol¬ 
lowing manner: Multiply the appli¬ 
cable figure computed pursuant to 
subparagraph (2), (3), or (4) of this 
paragraph, by the number of days on 
which milk was received from such 
producer during such delivery period. 

(2) Effective January 1, 1941, the 
daily base of each producer shall be 
determined by the market administra¬ 
tor from reports filed by handlers pur¬ 
suant to § 947.5 (b) (1) or from the 
best information available, in the fol- 
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lowing manner; except that for pro¬ 
ducers who on November 30, 1940, are 
being paid for their deliveries of milk 
pursuant to 5 947.9 (a) (1) <ii), average 
daily bases shall be determined pursu¬ 
ant to subparagraph (4) of this para¬ 
graph: 

(I) Determine for each producer the 
average daily deliveries of milk to a 
handler as a producer, or a new pro¬ 
ducer, for the period from the effective 
date hereof, or the date on which de¬ 
liveries begin, to and including Novem¬ 
ber 30, 1940; 

(ii) Add together in one sum all the 
daily average amounts computed ac¬ 
cording to subdivision (i) of this sub- 
paragraph; 

(iii) Determine from reports filed by 
handlers pursuant to § 947.5 (a) (5) the 
average daily utilization of Class I milk 
of handlers, except that of the receipts of 
their own production for handlers who 
are also producers, for the period from 
the effective date hereof, to and includ¬ 
ing November 30, 1940, and add to such 
daily average an amount equal to 15 
percent thereof; 

(iv) Divide the amount determined 
pursuant to subdivision (iii) of this sub- 
paragraph by the sum determined pur¬ 
suant to subdivision (ii) of this subpara¬ 
graph; and 

(v) Multiply the daily average amount 
for each producer determined in subdi¬ 
vision (i) of this subparagraph by the 
percentage figure computed pursuant to 
subdivision (iv) of this subparagraph. 
This result shall be known as the pro¬ 
ducer's daily base. 

(3) In case reports show total deliver¬ 
ies of milk of producers with daily bases 
for any two consecutive delivery periods 
to be less than 110 percent of Class I 
milk of handlers who have reported pur¬ 
suant to § 947.5 (a) (5) during such de¬ 
livery periods, the market administrator 
shall add, pro rata, to each producer’s 
daily base an amount determined as 
follows: 

(i) Determine the total utilization of 
Class I milk of handlers who have re¬ 
ported pursuant to § 947.5 (a) (5) for 
such delivery periods and add thereto 
an amount not to exceed 15 percent 
thereof; 

(ii) Determine from reports received 
pursuant to § 947.5 (b) (1) the total de¬ 
liveries for such delivery periods of pro¬ 
ducers with daily bases; 

(iii) Subtract the sum determined 
pursuant to subdivision (ii) of this sub- 
paragraph from the amount determined 
pursuant to subdivision (i) of this sub- 
paragraph; and 

(iv) Divide the amount determined 
pursuant to subdivision (iii) of this sub- 
paragraph by the total number of days 
of the delivery periods involved. 

(4) In the event of allotment of a 
daily base to a producer who did not 
regularly sell milk for a period of 30 
days prior to the effective date hereof to 


a handler or to persons within the 
marketing area, the market administra¬ 
tor shall determine the daily average 
deliveries of milk by such producer for 
the first 2 full calendar months imme¬ 
diately following the first regular delivery 
of such producer. Such daily average 
deliveries of milk shall be multiplied by 
the percentage that total reported base 
deliveries were to reported total de¬ 
liveries of milk to the market by all daily 
base-holding producers during such 2 
calendar months. 

(b) Base rules . (1) In the event a 

producer delivers an average quantity of 
milk less than 85 percent of his daily 
base for each of the 2 consecutive cal¬ 
endar months, July and August of any 
year, such producer shall be reallotted a 
base equal to his daily average deliveries 
of milk of his own production for the 2 
consecutive months involved. 

(2) Any producer who ceases to de¬ 
liver milk to a handler, the handling of 
whose milk is subject to the terms here¬ 
of, for a period of more than 45 con¬ 
secutive days, shall forfeit his base. In 
the event that he thereafter commences 
to deliver milk to a handler he shall re¬ 
ceive a base computed in the manner 
provided in paragraph (a) (4) of this 
section. 

(3) The base of any producer shall be 
automatically canceled at the beginning 
of any delivery period during which such 
producer reports milk not produced by 
him as being milk of his own produc¬ 
tion for the purpose of maintaining or 
increasing his allotted base. Such pro¬ 
ducer shall be reallotted a base com¬ 
puted in the manner provided in para¬ 
graph (a) (4) of this section. 

(4) Any producer, upon giving notice 
to the market administrator, may relin¬ 
quish his base at the beginning of the 
delivery period following that during 
which notice is given. In the event the 
producer thereafter requests the market 
administrator to allot him a base, he 
shall be allotted a base in the manner 
provided in paragraph (a) (4) of this 
section. 

(5) Daily bases shall not be transfer¬ 
able except to a person who will produce 
milk on the same farm, subject to the 
market administrator's verification and 
notification thereof, used by the producer 
from whom the base is transferred, and 
the producer who thus transfers his base 
shall forfeit his daily base and may be 
reallotted a new daily base only pursuant 
to paragraph (a) (4) of this section. 

(6) In the case of a producer who has 
distributed for at least 3 months the milk 
he produces and who disposes of all or a 
part of his delivery routes to a handler, 
the market administrator shall deter¬ 
mine a figure representing 115 percent 
of the average daily Class I milk produced 
and disposed of during the previous 3 
months on the delivery routes of such 
producer, which such producer and such 
handler jointly report as involved in the 
transaction, subject to verification by the 
market administrator. If he has dis¬ 


tributed his milk for less than three 
months and disposes of his delivery 
routes the daily base shall be allotted 
pursuant to paragraph (a) (4) of this 
section. 

(7) A landlord who rents on shares 
shall be entitled to the entire base to the 
exclusion of the tenant, if the landlord 
owns the entire herd. Likewise, the 
tenant who rents on shares shall be en¬ 
titled to the entire base to the exclusion 
of the landlord, if the tenant owns the 
entire herd. If the cattle are jointly 
owned by tenant and landlord, the base 
shall be divided between the joint owners 
according to the ownership of the cattle, 
if and when such joint owners terminate 
the tenant and landlord relationship.* 

§ 947.9 Payments for a) 

Time and method of payment. On or 
before the end of each delivery period, 
except as provided in paragraph (g) of 
this section, each handler shall make 
payment for the total value of milk re¬ 
ceived from producers or associations of 
producers during the preceding delivery 
period, computed pursuant to § 947.7 
(a), subject to the differential set forth 
in paragraph (c) of § 947.4 and para¬ 
graph (f) of this section as follows: 

(1) Prom the effective date hereof, to 
and including December 31, 1940 (i) To 
producers, at not less than the blended 
price per hundredweight computed pur¬ 
suant to § 947.7 (b) (1) for that quan¬ 
tity of milk delivered by each producer. 

(ii) To any producer, who did not 
regularly sell milk for a period of 30 
days prior to the effective date hereof to 
a handler or to persons within the mar¬ 
keting area, at not less than the Class 
II price, pursuant to § 947.4 (b), for all 
the milk delivered by such producer dur¬ 
ing the period beginning with the first 
regular delivery of such producer and 
continuing until the end of 2 full cal¬ 
endar months following the first day of 
the next succeeding calendar month. 

(iii) To an association of producers for 
milk which is caused to be delivered to 
a handler from producers by such asso¬ 
ciation, and for which such association 
collects payment, a total amount equal 
to not less than the sum of the individ¬ 
ual payments otherwise payable to such 
producers pursuant to subdivisions (i) 
and (ii) of this subparagraph. 

(2) Effective on and after January 1, 
1941: (i) To producers, at not less than 
the blended price per hundredweight, 
computed pursuant to § 947.7 (b) ( 2 ), for 
that quantity of milk received from each 
producer not in excess of his base deter¬ 
mined pursuant to § 947.8. 

(ii) To producers, at not less than the 
Class II price, for that quantity of milk 
received from each producer in excess of 
his base determined pursuant to § 947.8. 

(iii) To any producer, who did not reg¬ 
ularly sell milk for a period of 30 days 
prior to the effective date hereof to a 
handler or to persons within the market¬ 
ing area, at the Class n price, for all the 
milk delivered by such producer during 
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the period beginning with the first regu¬ 
lar delivery of such producer and con¬ 
tinuing until the end of 2 full calendar 
months following the first day of the next 
succeeding calendar month. 

(iv) To an association of producers for 
milk which is caused to be delivered to 
a handler from producers by such associ¬ 
ation, and for which such association col¬ 
lects payment, a total amount equal to 
not less than the sum of the individual 
payments otherwise payable to such pro¬ 
ducers pursuant to subdivisions (i), (ii), 
and (hi) of this subparagraph. 

(b) Producer-settlement fund. The 
market administrator shall establish and 
maintain a separate fund known as "the 
producer-settlement fund" into which he 
shall deposit all payments made by han¬ 
dlers pursuant to paragraphs (c) and 
(e) and out of which he shall make all 
payments to handlers pursuant to par¬ 
agraphs (d) and (e) of this section. 

(c) Payments to the producer-settle¬ 
ment fund . On or before the 12th day 
after the end of each delivery period 
each handler shall pay to the market 
administrator the amount by which the 
total value of the milk purchased or re¬ 
ceived by him from producers during the 
delivery period is greater than the total 
amount of payments made pursuant to 
subparagraphs (1) or (2) of paragraph 

(a). 

(d) Payments out of the producer-set¬ 
tlement fund. On or before the 15th 
day after the end of each delivery period, 
the market administrator shall pay to 
each handler for payment to producers 
the amount, if any, by which the total 
value of such milk purchased or received 
from producers by such handler is less 
than the total amount of payments made 
pursuant to subparagraphs (1) or (2) 
of paragraph (a) of this section. If 
at such time the balance in the pro¬ 
ducer-settlement fund is insufficient to 
make all payments pursuant to this par¬ 
agraph, the market administrator shall 
reduce uniformly such payments and 
shall complete such payments as soon as 
the necessary funds are available. No 
handler who, on the 15th day after the 
end of each delivery period, has not re¬ 
ceived the balance of the payment due 
him from the market administrator shall 
be deemed to be in violation of para¬ 
graph (a) of this section if he reduces 
his payments to producers by not more 
than the amount of the reduction in 
payment from the producer-settlement 
fund. 

(e) Correction of errors in payments 
to producers . Errors in making any of 
the payments required in this section 
shall be corrected not later than the date 
for making payments next following the 
determination of such errors. 

(f) Other differentials. In making 
payments to producers or associations of 
producers prescribed in paragraph (a) 
of this section handlers may make de¬ 
ductions as follows: 

(1) With respect to milk delivered by 
producers in containers supplied by the 


handler for the transportation of milk 
from their farms to the handler’s receiv¬ 
ing plant, an allowance of $0.0075 per 
hundredweight as rental for such con¬ 
tainers. 

(g) Payments to producers listed for 
other marketing areas. Handlers subject 
to and in compliance with § 947.6 (d) 
shall pay producers and/or associations 
of producers listed for each marketing 
area other than the Pall River marketing 
area at not less than a blended price 
determined by <a) multiplying the quan¬ 
tity of milk, from producers and/or asso¬ 
ciations of producers listed for each area, 
disposed of in each class by the prices 
applicable pursuant to § 947.4 (d), (b) 
adding together the resulting value of 
each class, and (c) dividing the sum of 
the values of each class by the quantity 
of milk included in the computations. 0 

§ 947.10 Marketing services —(a) 
Marketing service deduction. In making 
payments to producers pursuant to 
§ 947.9 each handler shall, with respect to 
all milk delivered by each producer dur¬ 
ing each delivery period, except as set 
forth in paragraph (b) of this section, 
deduct 4 cents per hundredweight, or 
such lesser amounts as the market ad¬ 
ministrator shall determine to be suffi¬ 
cient, and shall, on or before the end of 
such delivery period, pay such deduc¬ 
tions to the market administrator. Such 
moneys shall be expended by the mar¬ 
ket administrator only in providing for 
market information to, and for verifica¬ 
tion of weights, samples, and tests of 
milk delivered by, such producers. The 
market administrator may contract with 
an association or associations of pro¬ 
ducers for the furnishing of the whole 
or any part of such services to. or with 
respect to the milk delivered by, such 
producers. 

(b) Marketing service deductions with 
respect to members of a producers* co¬ 
operative association. In the case of 
producers for whom a cooperative as¬ 
sociation, which the Secretary deter¬ 
mines to be qualified under the provi¬ 
sions of the act of Congress of February 
18, 1922. known as the "Capper-Volstead 
Act," is actually performing the services 
set forth in paragraph (a) of this sec¬ 
tion, each handler shall make such de¬ 
ductions from payment made pursuant 
to § 947.9, as may be authorized by such 
producers, and pay over on or before the 
end of each delivery period such deduc¬ 
tion to the associations rendering such 
service of which such producers are 
members. 0 

§ 947.11 Expense of administration — 
(a) Payments by handlers. As his pro¬ 
rata share of the expense of administra¬ 
tion hereof, each handler, except as set 
forth in § 947.6 (a), shall, on or before 
the 18th day after the end of each de¬ 
livery period, pay to the market admin¬ 
istrator 4 cents per hundredweight or 
such lesser amount as the market admin¬ 
istrator shall determine to be sufficient 
with respect to all milk produced and de¬ 


livered by producers and by such handler 
if he is also a producer, during such de¬ 
livery period: Except that each handler, 
which is an association of producers, 
shall pay such pro-rata share of expense 
of a dminis tration on such milk which it 
causes to be delivered by member pro¬ 
ducers to a handler’s plant for the mar¬ 
keting area and for which milk such 
association of producers collects pay¬ 
ment. 

(b) Suits by the market administrator . 
The market administrator may maintain 
a suit in his own name against any han¬ 
dler for the collection of such handler's 
pro-rata share of expense set forth in 
this section. 0 

§ 947.12 Effective time, suspension, or 
termination —(a) Effective time. The 
provisions hereof, or any amendment 
hereto, shall become effective at such 
time as the Secretary may declare and 
shall continue in force until suspended 
or terminated, pursuant to paragraph 
(b) of this section. 

(b) Suspension and termination. Any 
or all provisions hereof, or any amend¬ 
ment hereto, shall be suspended or ter¬ 
minated as to any or all handlers after 
such reasonable notice as the Secretary 
may give, and shall, in any event, ter¬ 
minate whenever the provisions of the 
act authorizing it cease to be in effect. 

(c) Continuing power and duty. If, 
upon the suspension or termination of 
any or all provisions hereof, there are 
any obligations arising hereunder, the 
final accrual or ascertainment of which 
requires further acts by any handlers, by 
the market administrator, or by any 
other person, the power and duty to per¬ 
form such further acts shall continue 
notwithstanding such suspension or ter¬ 
mination: Provided, That any such acts 
required to be performed by the market 
administrator shall. If the Secretary so 
directs, be performed by such other per¬ 
son. persons, or agency as the Secretary 
may designate. 

The market administrator, or such 
other person as the Secretary may desig¬ 
nate, shall (1) continue in such capacity 
until discharge by the Secretary, (2) 
from time to time account for all receipts 
and disbursements and deliver all funds 
or property on hand, together with the 
books and records of the market admin¬ 
istrator. or such person, to such person 
as the Secretary shall direct, and (3) if 
so directed by the Secretary, execute such 
assignments or other instruments neces¬ 
sary or appropriate to vest in such per¬ 
son full title to all funds, property, and 
claims vested in the market adminis¬ 
trator or such person pursuant hereto. 

(d) Liquidation after suspension or 
termination. Upon the suspension or ter¬ 
mination of any or all provisions hereof, 
the market administrator, or such person 
as the Secretary may designate, shall, if 
so directed by the Secretary, liquidate 
the business of the market adminis¬ 
trator’s office, and dispose of all funds 
and property then in his possession or 
under his control, together with claims 
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for any funds which are unpaid and ow¬ 
ing at the time of such suspension or 
termination. Any funds collected pur¬ 
suant to the provisions hereof, over and 
above the amounts necessary to meet out¬ 
standing obligations and the expenses 
necessarily incurred by the market ad¬ 
ministrator or such person in liquidating 
and distributing such funds, shall be dis¬ 
tributed to the contributing handlers and 
producers in an equitable manner.* 

Now. therefore. H. A. Wallace. Secre¬ 
tary of Agriculture, acting under the pro¬ 
visions of Public Act No. 10, 73d Con¬ 
gress, as amended and as reenacted and 
amended by the Agricultural Marketing 
Agreement Act of 1937, for the purposes 
and within the limitations therein con¬ 
tained and not otherwise, hereby exe¬ 
cutes and issues in duplicate this order, 
under his hand and the official seal of the 
Department of Agriculture, in the city of 
Washington, District of Columbia, on this 
28th day of May 1940, and declares this 
order to be effective on and after the 
1st day of June 1940. 

[seal] H. A. Wallace, 

Secretary of Agriculture. 

[P. R. Doc. 40-2147; Filed, May 28, 1940; 

11:43 a. m.J 


TITLE 49—TRANSPORTATION AND 
RAILROADS 

CHAPTER I—INTERSTATE COM¬ 
MERCE COMMISSION 
[No. 3666J 

In the Matter of Regulations for 
Transportation of Explosives and 
Other Dangerous Articles 

APPLICATIONS BY AMERICAN CAR AND 
FOUNDRY COMPANY FOR AUTHORITY TO 
CONSTRUCT FOR EXPERIMENTAL SERVICE IN 
THE TRANSPORTATION OF CAUSTIC SODA 
SOLUTION A TOTAL OF FORTY TANK-CAR 
TANKS FABRICATED BY FUSION WELDING 
CRANTED. (VICTOR WILLOUGHBY FOR 
AMERICAN CAR AND FOUNDRY COMPANY) 

Supplemental Report of the Commission 1 
May 16, 1940. 
Alldredge, Commissioner: 

In our several prior reports we granted 
upon applications therein considered au¬ 
thority, in addition to that contained in 
current regulations of the Commission for 
the transportation of dangerous articles 
other than explosives, to build and use 
for experimental service a total of 1.033 
tank cars equipped with tanks fabricated 
by fusion welding but otherwise conform¬ 
ing to ICC shipping container specifica¬ 
tions. 

By applications numbers 2187—Re¬ 
vision C and 2188—Revision C filed with 
the Association of American Railroads 
by the American Car and Foundry Com¬ 


1 Under the authority of section 17 (6) of 
the Interstate Commerce Act. the above- 
entitled matter was referred by the Com¬ 
mission to Commissioner Alldredge for con¬ 
sideration and disposition. 


pany under date of March 31, 1939, re¬ 
vised September 27, 1939, and supple¬ 
mented January 4, 1940, and transmitted 
to us with the recommendations of the 
Association’s mechanical division and 
Bureau of Explosives by two letters 
of the Association dated May 7, 1940, we 
are asked to authorize experimental con¬ 
struction and use in the transportation 
of caustic soda solution of a total of 40 
additional tank cars conforming to cur¬ 
rent ICC shipping container specification 
number 103. except that tanks will be 
fabricated by fusion welding instead of 
riveting and as further specified herein. 

These are the fifth and sixth applica¬ 
tions in which authority has been re¬ 
quested for experimental fusion welding 
in tank cars of specification 103 type 
to be used for caustic soda solution, in¬ 
creasing the total number of test cars 
for this service that have been applied 
for to 125. Prior to the test period cov¬ 
ered by our several orders, caustic soda 
solution moved under our requirements 
in tank cars of specification 103 or 103-A 
type with riveted steel tanks and riveted 
anchors. 

The instant applications and accom¬ 
panying drawings provide for two groups 
of 20 tanks each, having respective ca¬ 
pacities of approximately 8,155 and 
10,000 gallons each. Construction will 
be in accordance with effective regula¬ 
tions and proposed ICC specification 
103-W, filed as an exhibit at the hear¬ 
ing herein. Anchorage will be of riveted 
construction. 

In support of the applications, the 
following is quoted from the last per¬ 
formance report, used in authority 
granted November 3, 1939: 

Applicant states that * * • of a 

total of seven hundred sixty-seven 
fusion-welded cars previously author¬ 
ized, three hundred twenty-one are in 
service. Applicant further states that 
service trials and periodical inspections 
show all cars in use to be in good con¬ 
dition. after 7,673 trips over a total of 
5,953,698 miles, an increase of over a 
thousand trips and a million miles of 
safe transportation service over next 
previous authorization dated March 13, 
1939. 

Upon further consideration of the 
record and in the light of added facts 
disclosed in the instant applications, the 
construction and use of a total of 40 
additional fusion-welded tanks of tank 
cars of ICC specification 103 type for 
caustic soda solution is forthwith 
authorized, the tanks to be constructed 
and marked in compliance with pro¬ 
posed revised ICC specification 103-W, 
filed as an exhibit at the hearing and 
referred to in our prior reports, and 
the cars to be used in further service 
trials in the transportation of the speci¬ 
fied dangerous article. 

In all other respects the regulations for 
transportation of the dangerous article 
herein referred to are and shall remain 
in full force and effect. 


Owners or operators of cars, where 
construction is authorized herein, shall 
make semiannual inspections of the tanks 
and report their condition to the same 
parties as receive reports required by cur¬ 
rent ICC specification to which reference 
is herein made. 

By the Commission, Commissioner 
Alldredge. 

[seal] W. P. Bartel, 

Secretary . 

[P. R. Doc. 40-2144; Piled, May 28, 1940; 

11:42 a. m.J 


[No. 3666] 

In the Matter of Regulations for 

Transportation of Explosives and 

Other Dangerous Articles 

order 

Present: J. Haden Alldredge, Commis¬ 
sioner, to whom the above entitled mat¬ 
ter has been assigned for action thereon. 

Regulations for the transportation of 
explosives by rail freight being under 
further consideration: 

And it appearing, That by application 
number 2603 dated May 14, 1940. filed 
by the mechanical division. Association 
of American Railroads, on behalf of the 
Manufacturing Chemists' Association, we 
are asked to order temporary and lim¬ 
ited waiver of our regulations for trans¬ 
portation of explosives and other dan¬ 
gerous articles so as to permit 100 tank 
car tanks of specification 103A type to 
be equipped with safety vents having 
frangible lead discs with breather holes 
in the center Yiq inch in diameter, for 
use in experimental service trials in the 
transportation of sulphuric acid; 

It further appearing. That by para¬ 
graph 14 of shipping container specifica¬ 
tion 103A of the aforesaid regulations 
tanks of tank cars manufactured under 
this specification must be equipped with 
safety vent, at least two inches in diam- 
ter, closed with frangible disc of lead or 
other suitable material, of a thickness 
that will insure rupture at a pressure 
not higher than 30 pounds per square 
inch; 

It further appearing. That previous 
applications for permission to use discs 
with breather holes have not had the 
support of the mechanical division and 
Bureau of Explosives of the Association, 
now unanimously given, because of possi¬ 
bility of splash or spray of acid on train¬ 
men through the proposed small opening 
in the discs; 

It further appearing, That applicant 
submits that since solid discs have been 
provided in accordance with the specifi¬ 
cation there have been numerous com¬ 
plaints, both from purchasers of acid 
and loading plants where empty cars are 
received, calling attention to unsafe con¬ 
ditions existing when dome connections 
are removed from cars while under in¬ 
terior pressure, causing possible spraying 
of workmen with acid mist or sulphate; 
that these conditions will not exist when 
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discs are provided with small breather 
boles for release of generated interior 
pressure; and that there is no evidence 
of hazard probability to railroad per¬ 
sonnel through use of such discs; 

It further appearing. That applicant 
will allocate to the shippers of sulphuric 
acid appropriate numbers of cars in 
which perforated discs may be used, for 
the purpose of demonstrating that pres¬ 
ent hazards to loaders and unloaders of 
acid, due to pressures built up in the 
tanks, will be removed, and the improb¬ 
ability of the acid escaping through 
breather holes in the vents of cars in 
transit; 

And it further appearing. That by no 
means other than by modification of 
existing regulations for the transporta¬ 
tion of sulphuric acid in tank cars may 
the proposed trial applications of per¬ 
forated lead discs be permitted: 

It is ordered , That temporary and 
limited waiver is hereby made of con¬ 
flicting part of paragraph 14 of speci¬ 
fication 103A and applicant Manufac¬ 
turing Chemists’ Association is hereby 
authorized to allocate in appropriate 
numbers for the purposes of this test 
to the shippers of sulphuric acid a total 
of not over 100 tank car tanks in which 
may be installed safety vents equipped 
with lead discs having Mo inch breather 
holes in the center thereof; 

It is further ordered. That applicant 
shall keep an exact record of all of the 
tank cars so equipped, shall furnish the 
Commission at a reasonably early date 
letters and numerical designations for 
identification of such cars, and shall 
make report to the mechanical division 
and Bureau of Explosives for transmis¬ 
sion to the Commission on the success 
or failure of the tests, together with 
explanations and probable reasons 
therefor, and recommendations for ap¬ 
propriate final disposition of the afore¬ 
said application; 

It is further ordered , That the afore¬ 
said authority applies only to the ship¬ 
ments and for the number of cars herein 
specified, and shall remain in effect to 
and including November 1, 1940, unless 
further ordered by the Commission; 

It is further ordered , That in all re¬ 
spects and for all shipments except only 
those to be made under this authority, 
the aforesaid regulations for the trans¬ 
portation of explosives and other danger¬ 
ous articles be and shall remain in full 
force and effect; 

And it is further ordered , That copies 
of this order be served upon all the re¬ 
spondents herein, and that notice to the 
public be given by posting in the office 
of the Secretary of the Commission at 
Washington, D. C. 

Dated at Washington, D. C., this 22d 
day of May 1940. 

A * he Commi ssion, Commissioner 
Alldredge. 

Iseal1 W. P. Bartel, 

Secretary, 

(P- R. Doc. 40-2143; Piled, May 28, 1940* 
11:41 a. m.) 

No. 105-2 


Notices 


DEPARTMENT OF AGRICULTURE. 

Agricultural Marketing Service. 

Notice of Public Hearing on Proposed 

Order Under the Federal Seed Act 

May 28, 1940. 

Notice is hereby given that considera¬ 
tion is being given, in accordance with 
Section 303 of the Federal Seed Act (53 
Stat. 1275), to a proposal that it be 
ordered that the importation of mixtures 
of the seed of white clover (Trifolium 
repens L.) and the seed of suckling clover 
(Trifolium dubium Sibth.) for planting 
is not detrimental to the user of such 
seeds; and further notice is hereby given 
that a public hearing will be held in 
Room 2905, in the South Building of the 
United States Department of Agricul¬ 
ture, Independence Avenue, between 12th 
and 14th Streets, SW., Washington, D. C., 
on the first day of July 1940, at 10 o’clock 
in the forenoon of that day. 

All persons are invited to attend this 
hearing and offer comments or sugges¬ 
tions with respect to the proposed order. 
Such comments or suggestions bearing 
on the proposed order may be presented 
either orally or in writing. Any relevant 
comment which cannot be made or pre¬ 
sented in person at the hearing may be 
transmitted by mail addressed to the 
chief of the Agricultural Marketing Serv¬ 
ice, United States Department of Agri¬ 
culture, Washington, D. C., and will be 
considered if received on or before July 
1, 1940. 

Mr. Edward J. Murphy is hereby desig¬ 
nated as presiding officer, who shall con¬ 
duct the aforesaid hearing in the place 
and stead of the Secretary with power 
to do all things necessary and appropri¬ 
ate to the proper conduct of such hear¬ 
ings. 

[sealI Grover B. Hill. 

Assistant Secretary of Agriculture, 

(P. R. Doc. 40-2148; Filed, May 28, 1940; 

11:43 a. m. J 


Division of Marketing and Marketing 
Agreements. 

Determination of the Secretary of 
Agriculture, Approved by the Presi¬ 
dent of the United States, With Re¬ 
spect to the Issuance of an Order 
Regulating the Handling of Milk in 
the Fall River, Massachusetts, 
Marketing Area 

Whereas, the Secretary of Agriculture 
of the United States of America, pursu¬ 
ant to the powers conferred upon him by 
Public Act No. 10, 73d Congress, as 
amended and as reenacted and amended 
by the Agricultural Marketing Agree¬ 
ment Act of 1937, having reason to be¬ 
lieve that the execution of a marketing 
agreement and the issuance of an order, 
both of which regulate the handling of 


milk in the Fall River, Massachusetts, 
marketing area, would tend to effec¬ 
tuate the declared policy of the act, gave, 
on the 30th day of September 1939, notice 
of a public hearing* which was held in 
Westport, Massachusetts, on October 13, 
1939, and at said time and place all in¬ 
terested parties were afforded an oppor¬ 
tunity to be heard on said proposed 
marketing agreement and proposed or¬ 
der; and 

Whereas, after said hearing and after 
the tentative approval by the Secretary, 
on March 25, 1940, of a marketing 
agreement, handlers of more than fifty 
percent of the volume of milk covered by 
such proposed order, which is marketed 
within the Fall River, Massachusetts, 
marketing area, refused or failed to sign 
such tentatively approved marketing 
agreement relating to milk: 

Now. therefore, the Secretary of Agri¬ 
culture, pursuant to the powers conferred 
upon him by said act, hereby determines: 

1. That the refusal or failure of said 
handlers to sign said tentatively approved 
marketing agreement tends to prevent 
the effectuation of the declared policy 
of the act; 

2. That the issuance of the proposed 
order is the only practical means, pur¬ 
suant to such policy, of advancing the 
interests of producers of milk which is 
produced for sale in said area; and 

3. That the issuance of the proposed 
order is approved or favored by over two- 
thirds of the producers who participated 
in a referendum conducted by the Secre¬ 
tary and who, during the month of Sep¬ 
tember 1939, said month having been 
determined by the Secretary to be a rep¬ 
resentative period, were engaged in the 
production of milk for sale in said area. 

In witness whereof, H. A. Wallace, Sec¬ 
retary of Agriculture of the United States, 
has executed this determination in dupli¬ 
cate and has hereunto set his hand and 
caused the official seal of the Department 
of Agriculture to be affixed hereto in the 
city of Washington, District of Columbia, 
this 23d day of May 1940. 

[seal] H. A. Wallace, 

Secretary of Agriculture. 

Approved, 

Franklin D Roosevelt 
The President of the United States. 

Dated. May 23 1940 

(F. R. Doc. 40-2146; Filed, May 28. 1940* 
11:43 a. m.] 


Rural Electrification Administration. 

I Administrative Order No. 458 J 

Amendment of Allocation of Funds for 
Loans 

May 18, 1940. 

I hereby amend Administrative Order 
No. 398, dated October 6, 1939, by reduc- 


l 4 FR. 4127. 
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ing the allocation of $400,000 therein 
made for '"Texas 0100B1 Washington" by 
$128,000, so that the reduced allocation 
shall be $272,000. 

[seal] Harry Slattery, 

Administrator. 

IP. R. Doc. 40-2132; Piled, May 27. 1940; 
3:26 p. m.l 


[Administrative Order No. 459] 
Allocation or Funds for Loans 
May 18, 1940. 

By virtue of the authority vested in 
me by the provisions of Section 4 of the 
Rural Electrification Act of 1936, as 
amended, I hereby allocate, from the 
sums authorized by said Act, funds for 
loans for the projects and in the 
amounts as set forth In the following 
schedule: 


Project designation: Amount 

Texas 0076A2 Blanco-$128,000 


[seal] Harry Slattery, 

Administrator, 

IP. R. Doc. 40-2133; Piled, May 27. 1940; 
3:26 p. m.] 


I Administrative Order No. 4601 

Amendments of Allocations of Funds 
for Loans 

May 18, 1940. 

I hereby amend: 

(a) Administrative Order No. 128, 

dated August 24. 1937, by reducing the 
allocation of $15,000 therein made for 
"Georgia 8066W Taylor" by $1,110, so 
that the reduced allocation shall be 

$13,890; 

(b) A dminis trative Order No. 313, 

dated December 12, 1938, by reducing 
the allocation of $10,000 therein made 
for "Georgia R9066W2 Taylor” by $7,660, 
so that the reduced allocation shall be 
$2,340; 

(c) Administrative Order No. 388, 

dated September 8, 1939, by reducing 
the allocation of $306,000 therein made 
for "Georgia 0074C1 Jefferson” by $10,- 
000, so that the reduced allocation shall 
be $291,000, a previous rescission of 
$5,000 having been made by Administra¬ 
tive Order No. 439, dated March 11, 
1940; 

(d) Administrative Order No. 62, 

dated February 25, 1937, by reducing the 
allocation of $27,000 therein made for 
"Iowa 9W Scott” by $10,000. so that the 
reduced allocation shall be $17,000; 

(e) Administrative Order No. 388, 

dated September 8, 1939, by reducing the 
allocation of $114,000 therein made for 
"Iowa 0027C1 Buena Vista” by $25,000, 
so that the reduced allocation shall be 
$89,000; 

(f) Administrative Order No. 179, 

dated January 3, 1938, by rescinding the 


allocation of $10,000 therein made for 
"Iowa 8041W Hancock”; 

(g) Administrative Order No. 322, 
dated February 20, 1939, by rescinding 
the allocation of $5,000 therein made for 
"Michigan R9005W1 Lenawee"; 

(h) Administrative Order No. 279, 
dated August 18. 1938, by reducing the 
allocation of $573,000 therein made for 
"Minnesota R9032B1 Fillmore” by $8,- 
000, so that the reduced allocation shall 
be $565,000; 

(i) Administrative Order No. 301, 

dated October 18, 1938, by reducing the 
allocation of $250,500 therein made for 
"Minnesota R9053C1 Waseca” by $7,000, 
so that the reduced allocation shall be 
$243,500; 

(j) Administrative Order No. 379, 

dated August 1, 1939, by rescinding the 
allocation of $10,000 therein made for 
"Missouri 0035W1 Adair”; 

(k) Administrative Order No. 388, 

dated September 8, 1939, by reducing the 
allocation of $94,000 therein made for 
"Ohio 0042C1 Darke" by $30,000, so that 
the reduced allocation shall be $64,000; 

(l) Administrative Order No. 348. 

dated May 19, 1939, by rescinding the 
allocation of $5,000 therein made for 
"Oklahoma R9025W1 Rogers"; 

(m) Administrative Order No. 381. 
dated August 16, 1939, by reducing the 
allocation of $5,000 therein made for 
"Pennsylvania 0014W1 Clearfield" by 
$4,000, so that the reduced allocation 
shall be $1,000; 

(n) Administrative Order No. 329. 

dated March 22, 1939, by reducing the 
allocation of $10,000 therein made for 
"Texas R9070W1 Hamilton” by $9,000, 
so that the reduced allocation shall be 
$ 1 , 000 ; 

(o) Administrative Order No. 144, 

dated October 5, 1937, by rescinding the 
remaining $5,000 of a $10,000 allotment 
therein made for "West Virginia 8008W 
Hardy", the $5,000 balance having been 
rescinded by Administrative Order No. 
230, dated March 31, 1938; and 

(p) Administrative Order No. 69, 

dated March 9, 1937, by rescinding 

$3,000 of the balance remaining of a 
$24,000 allotment therein made for 
"Wisconsin 16W Douglas”, so that the 
reduced allocation shall be $6,000, a 
rescission of $15,000 having been pre¬ 
viously made by Amended Administra¬ 
tive Order No. 323, dated March 22, 1939. 

[seal! Harry Slattery, 

Administrator, 

IF. R. Doc. 40-2134; Filed. May 27, 1940; 

3:26 p. m.] 


I Administrative Order No. 461] 
Allocation of Funds for Loans 
May 18. 1940. 

By virtue of the authority vested in 
me by the provisions of Section 4 of the 


Rural Electrification Act of 1936, as 
amended, I hereby allocate, from the 
sums authorized by said Act, funds for 
loans for the projects and in the 
amounts as set forth in the following 
schedule: 

Project designation: Amount 

Michigan 0-R9045G2 Cass-$145,000 

[seal] Harry Slattery, 

Administrator. 

[P. R. Doc. 40-2135; FUed, May 27, 1940; 
3:26 p. m.] 


I Administrative Order No. 462] 
Allocation of Funds for Loans 
May 18, 1940. 

By virtue of the authority vested in 
me by the provisions of Section 4 of the 
Rural Electrification Act of 1936, as 
amended, I hereby allocate, from the 
sums authorized by said Act, funds for 
loans for the projects and in the 
amounts as set forth in the following 
schedule: 

Project designation: Amount 

Virgin Islands 0001A1 St. Croix_$40, 000 

Virgin Islands 0-9001G1 

St. Croix_$27,233 

Virgin Islands 0-R9001G2 

St. Croix_ 7, 767 

- 35,000 

[seal! Harry Slattery, 

Administrator. 

(P. R. Doc. 40-2136; Plied, May 27, 1940; 
3:27 p. m.] 


I Administrative Order No. 463] 
Allocation of Funds for Loans 
May 22, 1940. 

By virtue of the authority vested in 
me by the provisions of Section 5 of the 
Rural Electrification Act of 1936, as 
amended, I hereby allocate, from the 
sums authorized by said Act, funds for 
loans for the projects and in the 
amounts as set forth in the following 
schedule: 

Project designation: Amount 

Georgia 0074W4 Jefferson,.$10,000 

Indiana 0-7053W3 Steuben. 7,000 

Minnesota 0-R9032W2 Fillmore. _ 8.000 

Minnesota 0-R9053W2 Waseca— 7.000 

Minnesota 0-8079W2 Big Stone_ 5.000 

North Carolina 0-6023W7 Caldwell. 5,000 
North Carolina 0-8025W2 Ruther¬ 
ford _____ 5, 000 

North Carolina 0-R9040W2 Bruns¬ 
wick _____ 10, 000 

8outh Carolina 0014W2 Aiken- 10.000 

Texas 0-R9030W4 Upshur_ 10.000 

Virginia 0-7037W1 Nansemond- 6,000 

[seal] Harry Slattery, 

Administrator. 

IF. R. Doc. 40-2137; FUed, May 27, 1940; 
3:27 p. m.] 
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CIVIL AERONAUTICS AUTHORITY. 

(Docket No. 423J 

In the Matter of an Agreement (C. A. A. 
No. 109), Dated February 15, 1939, En¬ 
tered Into by and Among American 
Airlines, Inc., Boston-Maine Airways, 
Inc., Braniff Airways, Inc., Chicago & 
Southern Air Lines, Inc., Continental 
Air Lines, Inc., Delta Air Corporation, 
Eastern Air Lines, Inc., Inland Air 
Lines, Inc., Inter-Island Airways, Ltd., 
Mid-Continent Airlines, Inc., Na¬ 
tional Airlines, Inc., Northwest Air¬ 
lines, Inc., Pan American Airways, 
Inc., Pennsylvania-Central Airlines 
Corporation, Transcontinental & 
Western Air, Inc., United Air Lines 
Transport Corporation, Western Air 
Express Corporation, and Wilming- 
ton-Catalina Airline, Ltd. 

order approving airline pass agreement 

At a session of the Civil Aeronautics 
Authority held at its offices in Washing¬ 
ton, D. C., on the 24th day of May 1940. 

The above-named air carriers having 
filed with the Authority, pursuant to sec¬ 
tion 412 (a) of the Civil Aeronautics Act 
of 1938, a copy of an agreement, dated 
February 15, 1939, entered into by and 
among said parties, relating to the honor¬ 
ing and issuance of passes; and 
The Authority having issued its opin¬ 
ion, 1 containing its findings of fact, con¬ 
clusions and decision, which is attached 
hereto and made a part hereof, and find¬ 
ing that its action in this matter is 
necessary pursuant to said opinion: 

Now, therefore , it is ordered, That said 
agreement be and the same is approved: 
Provided, That this approval shall ter¬ 
minate if the Authority shall at any time 
find that any performance by the parties 
of said agreement, or any of its provi¬ 
sions, would be adverse to the public in¬ 
terest, or in violation of the Act or of any 
rule, regulation, or order of the Authority 
now or hereafter in effect. 

By the Authority. 
rsEAL] Paul J. Frizzell, 

Secretary. 

(P. R. Doc. 40-2138; Piled, May 28, 1940; 

11:01 a. m.J 


FEDERAL TRADE COMMISSION. 

(Docket No. 4142] 

In the Matter of the American Crayon 
Company 

complaint 

The Federal Trade Commission, having 
reason to believe that the party respond¬ 
ent named in the caption hereof and 
hereinafter more particularly designated 
and described, since June 19, 1936, has 
violated and is now violating the provi¬ 
sions of subsections (a) and <d) of Sec¬ 
tion 2 of the Clayton Act (U.S.C. Title 15, 
bec ’ * 3) » as amended by the Robinson- 

1 Filed as a part of the original document 


Patman Act approved June 19, 1936, 
hereby issues its complaint, stating its 
charges with respect thereto as follows: 

I 

Charging violation of subsection (a) of 
Section 2 of the Clayton Act as amended, 
the Commission alleges: 

Paragraph 1 . Respondent, The Ameri¬ 
can Crayon Company, is a corporation 
organized and existing under and by vir¬ 
tue of the laws of the State of Ohio, with 
its principal office and place of business 
located at Sandusky, Ohio. Said re¬ 
spondent operates and maintains a plant 
at Sandusky, Ohio, and a warehouse at 
Jersey City, New Jersey. 

Par. 2. Respondent corporation is now 
and has been, since June 19, 1936, en¬ 
gaged in the business of manufacturing, 
offering for sale, selling and distributing 
crayons, chalk, paint sets, educational 
supplies and allied products. Respondent 
sells and distributes said products in 
commerce between and among the va¬ 
rious states of the United States and in 
the District of Columbia and, as a re¬ 
sult of such sales, causes said products 
to be shipped and transported from its 
places of business to the purchasers 
thereof who are located in the various 
states of the United States other than 
the states in which respondent’s places 
of business are located. There is. and 
has been at all times mentioned, a con¬ 
tinuous course of trade and commerce 
in the said products across state lines be¬ 
tween respondent’s factory and ware¬ 
house and the purchasers of said prod¬ 
ucts. Said products are sold and dis¬ 
tributed for use and resale within the 
various states of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of its 
business as aforesaid, respondent is now, 
and during all the time herein men¬ 
tioned has been, in substantial competi¬ 
tion with other corporations and with 
individuals, partnerships and firms en¬ 
gaged in the business of selling and dis¬ 
tributing crayons, chalk, paint sets, edu¬ 
cational supplies and allied products in 
commerce. 

Par. 4. In the course and conduct of 
its business as aforesaid, respondent, 
since June 19, 1936. has been and is now 
discriminating in price between different 
purchasers by selling its products to some 
of its customers at lower prices than it 
sells products of like grade and quality 
to other of its customers competitively 
engaged one with the other in the resale 
of said products within the United 
States. Respondent offers and sells its 
said products at one list price from which 
customers who purchase in case lots 
either for use or for resale are allowed 
by the respondent at 50 per cent trade 
discount. To purchasers among this 
class of customers, whom the respondent 
designates as “Multiple Discount Custom¬ 
ers”, the respondent grants and allows 
additional discounts. To some of such 
“Multiple Discount Customers”, respond¬ 


ent grants and allows discounts over and 
above the regular trade discount of 50 
per cent off the list price, ranging from 
5 to 15 per cent. To others of such 
“Multiple Discount Customers” the re¬ 
spondent grants and allows a discount of 
10 plus 10 per cent over and above the 
regular trade discount of 50 per cent off 
the list price. 

The “Multiple Discount Customers” of 
respondent who are granted and allowed 
the discounts over and above the regu¬ 
lar trade discount of 50 per cent off the 
list price, as aforesaid, are in active 
competition with other customers of re¬ 
spondent who purchase respondent's 
products in case lots and who do not re¬ 
ceive any discounts over and above the 
regular trade discount of 50 per cent 
off the list price. 

Par. 5. The effect of the discrimina¬ 
tions in price set forth in Paragraph 
Four hereof has been and may be sub¬ 
stantially to lessen competition in the 
lines of commerce in which respondent 
and its said customers are engaged and 
to injure, destroy and prevent competi¬ 
tion with the respondent in the sale and 
distribution of crayons, chalk, paint sets, 
educational supplies and allied products, 
and has been and may be substantially 
to injure, destroy and prevent competi¬ 
tion in the resale of such products with 
the favored customers of respondent who 
are granted and allowed the discounts as 
aforesaid, over and above the regular 
trade discount of 50 per cent off the list 
price. 

Par. 6. The foregoing acts and prac¬ 
tices of said respondent are in violation 
of subsection (a) of Section 2 of the 
Clayton Act as amended. 

n 

Charging violation of subsection (d) 
of Section 2 of the Clayton Act as 
amended, the Commission charges: 

Paragraph 1 . Paragraphs One to Three, 
inclusive, of Count I hereof, are hereby 
repeated and made a part of this charge 
as fully and with the same effect as 
though herein again set forth at length. 

Par. 2. In the course and conduct of 
its business as aforesaid, respondent, 
since June 19, 1936, has been and is 
granting compensation in the form of 
percentage discounts or allowances to 
some of its customers who are selected 
by the respondent and who are desig¬ 
nated as “Special or Promotional Dis¬ 
tributors”. Such percentage discounts 
or allowances have been and are granted 
to favored customers in consideration 
for merchandising and selling services 
furnished in connection with the sale of 
respondent's products. The percentage 
discounts are deducted from the invoice 
price and are over and above the regular 
trade discount of 50 per cent off the list 
price. The respondent grants and al¬ 
lows such percentage discounts to its 
favored customers without making such 
discounts or allowances available on pro¬ 
portionally equal terms to other custo¬ 
mers competing with such favored 
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customers In the sale and distribution 
of respondent’s said products. 

Such other customers are able and 
willing to furnish the same services and 
facilities to the respondent as those 
furnished by its customers designated by 
the respondent as “Special or Promo¬ 
tional Distributors”. To these customers 
who are able and willing to furnish the 
same services or facilities for the re¬ 
spondent as those furnished by customers 
designated as “Special or Promotional 
Distributors”, the respondent has not 
made available the percentage discounts 
or allowances which are granted by the 
respondent to its “Special or Promotional 
Distributors”. Respondent's customers 
who are able and willing to furnish the 
same services and facilities as furnished 
by respondent’s “Special or Promotional 
Distributors” have requested the re¬ 
spondent to allow such compensation to 
them, and although often requested so to 
do by such customers, the respondent has 
refused and continues to refuse to grant 
or allow such compensation to them. 

Par. 3. The foregoing acts and prac¬ 
tices of said respondent are violations of 
subsection (d) of Section 2 of the Clayton 
Act as amended. 

Wherefore the premises considered, 
the Federal Trade Commission on this 
24th day of May. A. D. 1940, issues its 
complaint against said respondent. 

NOTICE 

Notice is hereby given you, The 
American Crayon Company, respondent 
herein, that the 28th day of June, 
A. D. 1940, at 2 o'clock in the after¬ 
noon, is hereby fixed as the time, and 
the offices of the Federal Trade Com¬ 
mission in the City of Washington, D. 
C., as the place, when and where a 
hearing will be had on the charges set 
forth in this complaint, at which time 
and place you will have the right, under 
said Act, to appear and show cause why 
an order should not be entered by said 
Commission requiring you to cease and 
desist from the violations of the law 
charged in the complaint. 

You are notified and required, on or 
before the twentieth day after service 
upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the 
date above stated be not required, due 
notice to that effect will be given you. 
The Rules of Practice adopted by the 
Commission with respect to answers or 
failure to appear or answer (Rule VII) 
provide as follows: 

In case of desire to contest the pro¬ 
ceeding the respondent shall, within 
twenty (20) days from the service of the 
complaint, file with the Commission an 
answer to the complaint. Such answer 
shall contain a concise statement of the 
facts which constitute the ground of de¬ 
fense. Respondent shall specifically ad¬ 
mit or deny or explain each of the facts 
alleged in the complaint, unless respond¬ 


ent is without knowledge, in which case 
respondent shall so state. 

• • • • • 
Failure of the respondent to file an¬ 
swer within the time above provided and 
failure to appear at the time and place 
fixed for hearing shall be deemed to 
authorize the Commission, without fur¬ 
ther notice to respondent, to proceed in 
regular course on the charges set forth 
in the complaint. 

If respondent desires to waive hearing 
on the allegations of fact set forth in 
the complaint and not to contest the 
facts, the answer may consist of a state¬ 
ment that respondent admits all the ma¬ 
terial allegations of fact charged in the 
complaint to be true. Respondent by 
such answer shall be deemed to have 
waived a hearing on the allegations of 
fact set forth in said complaint and to 
have authorized the Commission, with¬ 
out further evidence, or other interven¬ 
ing procedure, to find such facts to be 
true, and if in the judgment of the Com¬ 
mission such facts admitted constitute a 
violation of law or laws as charged in 
the complaint, to make and serve find¬ 
ings as to the facts and an order to cease 
and desist from such violations. Upon 
application in writing made contempo¬ 
raneously with the filing of such answer, 
the respondent, in the discretion of the 
Commission, may be heard on brief, in 
oral argument, or both, solely on the 
question as to whether the facts so ad¬ 
mitted constitute the violation or viola¬ 
tions of law charged in the complaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint, to be signed by its Secretary, and 
its official seal to be hereto affixed, at 
Washington, D. C., this 24th day of May, 
A. D. 1940. 

By the Commission. 

[seal 1 Otis B. Johnson, 

Secretary . 

|F. R. Doc. 40-2149: Filed, May 28, 1940; 

11:51 a. m.| 


(Docket No. 41431 

In the Matter of Binney & Smith 
Company 

complaint 

The Federal Trade Commission, hav¬ 
ing reason to believe that the party re¬ 
spondent named in the caption hereof, 
and hereinafter more particularly desig¬ 
nated and described, since June 19, 1936, 
has violated and is now violating the pro¬ 
visions of subsections (a) and (d) of Sec¬ 
tion 2 of the Clayton Act (UJS.C. Title 
15, Section 13) as amended by the Rob- 
inson-Patman Act, approved June 19, 
1936. hereby issues its complaint, stating 
its charges with respect thereto as 
follows: 

I 

Charging violation of subsection (a) 
of Section 2 of the Clayton Act as 
amended, the Commission alleges: 


Paragraph 1. Respondent, Binney & 
Smith Company, is a corporation or¬ 
ganized and existing under and by virtue 
of the laws of the State of New Jersey, 
with its principal office and place of busi¬ 
ness located at 41 East 42nd Street, New 
York, New York. The respondent oper¬ 
ates and maintains a manufacturing 
plant at Kepers, Pennsylvania. 

Par. 2. Respondent corporation is now 
and has been, since June 19, 1936, en¬ 
gaged in the business of manufacturing, 
offering for sale, selling and distributing 
crayons, chalk, paint sets, educational 
supplies and allied products. Respond¬ 
ent sells and distributes said products in 
commerce between and among the var¬ 
ious states of the United States and in 
the District of Columbia and, as a re¬ 
sult of such sales, causes said products 
to be shipped and transported from its 
places of business to the purchasers 
thereof who are located in the various 
states of the United States other than 
the states in which respondent’s places 
of business are located. There is and 
has been at all times mentioned a con¬ 
tinuous course of trade and commerce 
in said products across state lines be¬ 
tween respondent’s factory and the pur¬ 
chasers of said products. Said products 
are sold and distributed for use and re¬ 
sale within the various states of the 
United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of 
its business, as aforesaid, respondent is 
now and during the time herein men¬ 
tioned has been in substantial competi¬ 
tion with other corporations and with 
individuals, partnerships and firms en¬ 
gaged in the business of selling and dis¬ 
tributing crayons, chalk, paint sets, edu¬ 
cational supplies and allied products in 
commerce. 

Par. 4. In the course and conduct of 
its business as aforesaid, respondent, 
since June 19, 1936, has been and is 
now discriminating in price between 
different purchasers by selling its prod¬ 
ucts to some of its customers at lower 
prices than it sells its products of like 
grade and quality to other of its custom¬ 
ers competitively engaged one with the 
other in the resale of said products 
within the United States. Respondent 
offers and sells its said products at one 
price list from which customers who 
purchase in case lots either for use or 
for resale or allowed by the respondent 
a 50 per cent trade discount. To pur- 
cliasers among this class of customers, 
whom respondent designates as “Com¬ 
petitive Distributors”, the respondent 
grants and allows additional discounts. 
To some of such “Competitive Distribu¬ 
tors” respondent grants and allows a 
discount of 5 per cent over and above 
the regular trade discount of 50 per cent 
off the list price. To others of such 
“Competitive Distributors” the respond¬ 
ent grants and allows a discount of 10 
per cent over and above the regular 
trade discount of 50 per cent off the 
list price. 
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Hie “Competitive Distributors” of the 
respondent who are granted and allowed 
the discounts over and above the regular 
trade discount of 50 per cent off the list 
price, as aforesaid, are in active compe¬ 
tition with other customers of respond¬ 
ent who purchase respondent’s products 
in case lots and who do not receive any 
discounts over and above the regular 
trade discount of 50 per cent off the list 
price. 

Par. 5. The effect of the discrimina¬ 
tions in price set forth in Paragraph 
Pour hereof has been and may be sub¬ 
stantially to lessen competition in the 
lines of commerce in which respondent 
and its said customers are engaged and 
to injure, destroy and prevent competi¬ 
tion with the respondent in the sale and 
distribution of crayons, chalk, paint sets, 
educational supplies and allied products, 
and has been and may be substantially 
to injure, destroy and prevent competi¬ 
tion in the resale of such products with 
the favored customers of respondent who 
are granted and allowed the discounts as 
aforesaid, over and above the regular 
trade discount of 50 per cent off the list 
price. 

Par. 6 . The foregoing acts and prac¬ 
tices of said respondent are in violation 
of subsection (a) of Section 2 of the 
Clayton Act as amended. 

n 

Charging violation of subsection (d) 
of Section 2 of the Clayton Act as 
amended, the Commission charges: 

Paragraph 1. Paragraphs One to Three, 
inclusive, of Count I hereof, are hereby 
repeated and made a part of this charge 
as fully and with the same effect as 
though herein again set forth at length. 

Par. 2. In the course and conduct of its 
business as aforesaid, respondent, since 
June 19, 1936, has been and is granting 
compensation in the form of percentage 
discounts or allowances to some of its 
customers who are selected by the re¬ 
spondent and who are designated as 
“Special or Promotional Representa¬ 
tives”. Such percentage discounts or al¬ 
lowances have been and are granted to 
favored customers in consideration for 
merchandising and selling services fur¬ 
nished in connection with the sale of re¬ 
spondent’s products. The percentage 
discounts are deducted from the invoice 
Price and are over and above the regular 
trade discount of 50 per cent off the list 
Price. The respondent grants and al¬ 
lows such percentage discounts to its 
favored customers without making such 
discounts or allowances available on pro¬ 
portionally equal terms to other custom¬ 
ers competing with such favored cus¬ 
tomers in the sale and distribution of 
respondent's said products. 


Such other customers are able and 
willing to furnish the same services and 
facilities to the respondent as those fur¬ 
nished by its customers designated by 
the respondent as “Special or Promo¬ 
tional Representatives”. To these cus¬ 
tomers who are able and willing to 
furnish the same services or facilities 
for the respondent as those furnished 
by customers designated as “Special or 
Promotional Representatives”, the re¬ 
spondent has not made available the 
percentage discounts or allowances 
which are granted by the respondent to 
its “Special or Promotional Representa¬ 
tives”. Respondent’s customers who are 
able and willing to furnish the same 
services and facilities as furnished by 
respondent’s “Special or Promotional 
Representatives” have requested the re¬ 
spondent to allow such compensation 
to them and, although often requested 
so to do by such customers, the re¬ 
spondent has refused and continues to 
refuse to grant or allow such compen¬ 
sation to them. 

Par. 3. The foregoing acts and prac¬ 
tices of said respondent are violations 
of subsection (d) of Section 2 of the 
Clayton Act as amended. 

Wherefore, the premises considered, 
the Federal Trade Commission on this 
24th day of May, A. D. 1940, issues its 
complaint against said respondent. 

NOTICE 

Notice is hereby given you, Binney & 
Smith Company, respondent herein, that 
the 28th day of June, A. D. 1940, at 2 
o’clock in the afternoon, is hereby fixed 
as the time, and the offices of the Fed¬ 
eral Trade Commission in the City of 
Washington, D. C., as the place, when 
and where a hearing will be had on the 
charges set forth in this complaint, at 
which time and place you will have the 
right, under said Act, to appeal* and 
show cause why an order should not be 
entered by said Commission requiring 
you to cease and desist from the viola¬ 
tions of the law charged in the complaint. 

You are notified and required, on or 
before the twentieth day after service 
upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the date 
above stated be not required, due notice 
to that effect will be given you. The 
Rules of Practice adopted by the Commis¬ 
sion with respect to answers or failure to 
appear or answer (Rule VIE) provide 
as follows: 

In case of desire to contest the proceed¬ 
ing the respondent shall, within twenty 
(20) days from the service of the com¬ 
plaint, file with the Commission an an¬ 
swer to the complaint. Such answer 
shall contain a concise statement of the 


facts which constitute the ground of de¬ 
fense. Respondent shall specifically ad¬ 
mit or deny or explain each of the facts 
alleged in the complaint, unless respond¬ 
ent is without knowledge, in which case 
respondent shall so state. 

• • • * • 

Failure of the respondent to file answer 
within the time above provided and fail¬ 
ure to appear at the time and place fixed 
for hearing shall be deemed to authorize 
the Commission, without further notice 
to respondent, to proceed in regular 
course on the charges set forth in the 
complaint. 

If respondent desires to waive hearing 
on the allegations of fact set forth in the 
complaint and not to contest the facts, 
the answer may consist of a statement 
that respondent admits all the material 
allegations of fact charged in the com¬ 
plaint to be true. Respondent by such 
answer shall be deemed to have waived a 
hearing on the allegations of fact set 
forth in said complaint and to have 
authorized the Commission, without fur¬ 
ther evidence,'or other intervening pro¬ 
cedure, to find such facts to be true, and 
if in the judgment of the Commission 
such facts admitted constitute a viola¬ 
tion of law or laws as charged in the 
complaint, to make and serve findings 
as to the facts and an order to cease and 
desist from such violations. Upon appli¬ 
cation in writing made contemporane¬ 
ously with the filing of such answer, the 
respondent, in the discretion of the Com¬ 
mission, may be heard on brief, in oral 
argument, or both, solely on the question 
as to whether the facts so admitted con¬ 
stitute the violation or violations of law 
charged in the complaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint, to be signed by its Secretary, and 
its official seal to be hereto affixed, at 
Washington. D. C.. this 24th day of May, 
A. D. 1940. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

[P. R. Doc. 40-2150: PUed. May 28, 1940; 

11:51 a. m.) 


INTERSTATE COMMERCE COMMIS¬ 
SION. 

(No. 283001 

Class Rate Investigation, 1939 
(No. 28310J 

Consolidated Freight Classification 
order 

At a Session of the Interstate Com¬ 
merce Commission, Division 2, held at its 
office in Washington, D. C., on the 24th 
day of May, A. D. 1940. 
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Upon consideration of the records in 
the above-entitled proceedings, and of 
the orders of January 9, 1940, 1 made in 
Nos. 28300 and 28310 jointly, and in 
No. 28310 separately, as modified, insofar 
as said orders fix June 1, 1940, for com¬ 
piling or furnishing certain information 
required therein; and good cause ap¬ 
pearing therefor: 

It is ordered, That the date fixed in 
said orders for compiling or furnishing 
the information therein required be, and 
it is hereby, extended to July 1, 1940. 

By the Commission, division 2. 

[seal] W. P. Bartel, 

Secretary. 

|F. R. Doc. 40-2142; Filed. May 28, 1940; 

11:41 a. in.] 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

[File No. 1-506] 

In the Matter of The Capital City 

Products Company Common Stock, 

No Par Value 

ORDER GRANTING REQUEST FOR WITHDRAWAL 
OF APPLICATION 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C., 
on the 27th day of May, A. D. 1940. 

The Capital City Products Company, 
pursuant to Section 12 (d) of the Se¬ 
curities Exchange Act of 1934, and Rule 
X-12D2-1 promulgated thereunder, hav¬ 
ing made application to the Commission 
to withdraw its Common Stock, No Par 
Value, from listing and registration on 
the New York Curb Exchange and the 
Detroit Stock Exchange, and a hearing 
having been duly held in this matter 
before a trial examiner of the Commis¬ 
sion; and 

The applicant having requested under 
date of May 23. 1940 that its applica¬ 
tion be withdrawn; 

It is ordered. That the request of the 
applicant be granted and that the pro¬ 
ceeding in this matter be and it hereby 
is dismissed. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

[F. R. Doc. 40-2139; Filed, May 28, 1940; 

11:23 a. m.] 


* 5 Fit. 202. 


(File Nos. 7-453. 7 454. 7-455, 7-456. 7-457, 
7—458, 7-459] 

In the Matter of Applications by the 
New York Curb Exchange to Extend 
Unlisted Trading Privileges to Ameri¬ 
can Gas & Electric Company Sinking 
Fund 2%% Debentures Due January 
1, 1950; Sinking Fund 3Vz% Deben¬ 
tures Due January 1, 1960; Sinking 
Fund 3 3 A% Debentures Due January 
1, 1970; 4%% Cumulative Preferred 
Stock, Par Value $100; Public Service 
Company of Colorado First Mortgage 
Bonds. 3Vz% Series Due December 1, 
1964; 4% Sinking Fund Debentures 
Due December 1, 1949; The Washing¬ 
ton Water Power Company First 
Mortgage Bonds, 3 Vz% Series Due 
June 1, 1964 

ORDER POSTPONING HEARING 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C., 
on the 27th day of May, A. D. 1940. 

The New York Curb Exchange, pursu¬ 
ant to section 12 (f) of the Securities 
Exchange Act of 1934, and Rule X-12F-1 
promulgated thereunder, having made 
application to the Commission to extend 
unlisted trading privileges to the above- 
mentioned securities; and 
The Commission having ordered that a 
hearing 1 be held in this matter on June 
7. 1940, in Washington, D. C.; and 
The applicant exchange having re¬ 
quested a postponement of said hearing; 

It is ordered , That said hearing be 
postponed until 10 a. m. on Tuesday, 
June 11. 1940, in Room 1101, Securities 
and Exchange Commission Building, 
1778 Pennsylvania Avenue NW„ Wash¬ 
ington, D. C.. and continue thereafter at 
such times and places as the Commission 
or its officer herein designated may de¬ 
termine; and 

It is further ordered, That Charles S. 
Moore, an officer of the Commission, be 
and he hereby is designated to admin¬ 
ister oaths and affirmations, subpoena 
witnesses, compel their attendance, take 
evidence, and require the production of 
any books, papers, correspondence, mem¬ 
oranda or other records deemed rel¬ 
evant or material to the inquiry, and 
to perform all other duties in connection 
therewith authorized by law. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

(F. R. Doc. 40-2140; Filed, May 28, 1940; 
11:23 a. m.] 


1 5 FR. 1941. 


[File No. 70-19] 

In the Matter of the Toledo Edison 
Company 

notice of and order for hearing 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., on 
the 28th day of May, A. D. 1940. 

An application pursuant to the Public 
Utility Holding Company Act of 1935, 
having been duly filed with this Commis¬ 
sion by the above-named party; 

It is ordered. That a hearing on such 
matter under the applicable provisions 
of said Act and the rules of the Commis¬ 
sion thereunder be held on June 8, 1940. 
at 10:00 o’clock in the forenoon of that 
day, at the Securities and Exchange 
Building, 1778 Pennsylvania Avenue 
NW., Washington, D. C. On such day 
the hearing-room clerk in room 1102 will 
advise as to the room where such hearing 
will be held. At such hearing, if in re¬ 
spect of any declaration, cause shall be 
shown why such declaration shall be¬ 
come effective. 

It is further ordered, That Charles S. 
Lobingier or any other officer or officers of 
the Commission designated by it for that 
purpose shall preside at the hearings in 
such matter. The officer so designated 
to preside at any such hearing is hereby 
authorized to exercise all powers granted 
to the Commission under section 18 (c) 
of said Act and to a trial examiner under 
the Commission’s Rules of Practice. 

Notice of such hearing is hereby given 
to such declarant or applicant and to any 
other person whose participation in such 
proceeding may be in the public interest 
or for the protection of investors or con¬ 
sumers. It is requested that any person 
desiring to be heard or to be admitted as 
a party to such proceeding shall file a 
notice to that effect with the Commission 
on or before June 5, 1940. 

The matter concerned herewith is in 
regai-d to the annual acquisition by The 
Toledo Edison Company by open market 
purchases of the Company’s 3&% Sink¬ 
ing Fund Debentures due 1960 in not to 
exceed $362,500 principal amount so long 
as such debentures are outstanding, for 
the purpose of meeting sinking fund 
requirements. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

[F. R. Doc. 40-2141; Filed. May 28. 1940; 

11:23 a. m.J 










